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Class  1  -  Wednesday,  January  10,  2007 

Introduction  to  Civil  Procedure 

In  this  first  class,  we  would  like  to  get  to  know  you  and  get  a  sense  of  what  you  would  like  to 
learn  in  this  course. 

We  will  provide  you  with  an  outline  of  the  course;  what  we  will  cover  and  how  we  will  assess 
you. 

In  addition,  this  class  will  also  provide  you  with  an  overview  of  the  court  system  in  Ontario.  We 
will  take  you  quickly  through  the  steps  in  an  action  or  application  from  the  commencement  of  a 
proceeding  to  the  appeal  of  the  judgment.  This  will  help  you  to  understand  the  more  specific 
classes  into  the  context  of  the  whole  process. 

Reading  for  Next  Week: 

Rules  of  Civil  Procedure:  1  to  4 

Casebook,  Volume  1 

2.  Code  of  Professional  Conduct 

3.  Advocates’  Society’s  Principles  of  Civility 

4.  R.  v.  Felderhof 

5.  James  R.  Olchowy,  On  the  Loss  of  Civility  and  the  Need  for  a  Reinvigorated  Professionalism 

6.  R.  v.  Neil 


-2- 


Class  2  -  Wednesday,  January  1 7,  2007 

Professional  Obligations 

Before  we  take  you  to  the  procedural  rules  that  govern  the  litigation  process  in  Ontario,  we 
would  like  to  discuss  with  you  the  framework  within  which  we  as  counsel  operate.  These 
include  the  Code  of  Professional  Conduct  and  the  Rules  of  Civility. 

In  addition  to  our  professional  obligations,  we  have  contractual  obligations  to  our  clients.  We 
will  discuss  the  issues  of  retainer,  conflicts  of  interest  and  ethical  walls. 

Reading  for  Next  Week: 

Rules  of  Civil  Procedure:  14,  5-15,  16,  18,  25-29,  37-39 
Casebook,  Volume  1 

7.  Paul  M.  Perell,  The  Essentials  of  Pleading 

8.  E.J.  Hannafin  Enterprises  Ltd.  and  Esso  Petroleum  Canada  et  al.  (pleadings) 

9.  McKay  Estate  v.  Love 

10.  Regional  Municipality  of  Peel  v.  Great  Atlantic  (added  parties  and  intervention) 

1 1 .  Adler,  Grossman  et  al  v.  The  Queen  (intervention) 
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Classes  3  and  4  -  Wednesday,  January  24,  2007  and  January  31,  2007 

Proceedings  and  Pleadings  -  Actions  and  Applications 

In  the  next  two  classes,  we  will  discuss  the  commencement  of  litigation.  There  are  two  ways  in 
which  a  proceeding  can  be  commenced:  an  action  and  an  application.  The  decision  of  which 
form  to  adopt  is  guided  by  the  Rules  and  also  by  strategic  considerations  and  a  realistic 
assessment  of  a  case. 

Once  the  format  is  determined,  we  will  review  the  parties  to  an  action  or  application.  There  are 
various  provisions  of  the  Rules  dealing  with  proper  parties  and  special  circumstances,  such  as 
parties  under  a  disability.  In  addition  to  the  parties  to  an  action,  there  are  occasions  when  a  non- 
party  can  intervene.  What  are  the  circumstances  for  the  court  granting  leave  to  intervene? 

Once  we  know  who  is  invited  to  the  “party”,  how  do  we  get  the  invitation  out?  The  rules  of 
service  are  an  important  part  of  the  process  and  ensure  that  everyone  has  notice  of  the  process. 

Other  than  the  basic  pleadings  (statements  of  claim  and  statements  of  defence),  there  are  other 
variations,  such  as  counterclaims  (Rule  27),  cross-claims  (Rule  28)  and  Third  Party  claims  (Rule 
29).  What  are  the  strategic  considerations  with  respect  to  adding  parties? 

Motions  and  Applications:  Procedural  and  Strategic  Considerations 

What  is  a  motion?  We  will  review  procedural  and  substantive  motions.  When  do  you  bring  a 
motion?  To  whom  is  the  motion  brought?  And  where? 

What  is  an  application.  We  will  discuss  the  process  for  an  application  and  the  strategic  issues. 
We  will  also  review  the  law  respecting  motions  without  notice. 

Finally,  we  will  consider  costs  of  motions. 


Reading  for  Next  Week: 

Rules  of  Civil  Procedure:  30  to  35 
Casebook,  Volume  1 

12 . McLeod  v.  Canadian  Newspapers  Co.  Ltd.  (conduct  during  examination) 

13.  Fraser  River  Pile  &  Dredge  Ltd.  v.  Can-Dive  Services  Ltd.  (conduct  during  examination) 

14.  413528  Ontario  v.  951  Wilson  Avenue  Ltd.  (conduct  during  examination) 

15.  Livent  Inc.  v.  Drabinsky  (deemed  undertaking  rule) 

16.  Goodman  v.  Rossi  (deemed  undertaking  rule) 
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Class  5  -  Wednesday,  February  7,  2007 

Discovery 

This  class  will  cover  the  discovery  process.  Discovery  serve  a  critical  role  in  civil  procedure:  it 
provides  a  useful  tool  for  trials  and  it  also  is  critical  in  the  settlement  of  a  case.  We  will  first  look 
at  documentary  disclosure  (affidavits  of  documents).  We  will  then  consider  oral  examinations 
and  written  interrogatories. 

This  class  will  deal  with  the  procedural  aspects  of  discovery,  including  the  scope  of  permissible 
examination.  This  process  also  involves  issues  of  client  relationships  and  professional 
obligations.  How  do  you  brief  or  “woodshed”  your  client?  Where  is  the  line  between 
appropriate  preparation  and  improper  “coaching”? 

We  will  take  a  close  look  at  the  deemed  undertaking  rules,  which  provide  insight  into  the 
theoretical  basis  for  the  discovery  process. 


Reading  for  Next  Week: 

Rules  of  Civil  Procedure:  20 
Casebook,  Volume  2 

1 .  Vaughan  v.  Warner  Communications,  Inc. 

2.  Pizza  Pizza  Ltd.  v.  Gillespie 

3.  Irving  Ungerman 

4.  Dawson  v.  Rexcraft 

5.  Aguonie 

6.  High-Tech  Group 


Class  6  -  Wednesday ,  February  14,  2007 


Summary  Judgment 

Rule  20  of  the  current  Rules  of  Civil  Procedure  was  a  dramatic  departure  from  the  former  Rules 
in  place  prior  to  1985.  It  has  been  revised  once  and  will  be  revised  again.  The  jurisprudence  is 
still  evolving.  Rule  20  remains  one  of  the  more  controversial  Rules  from  the  judicial 
perspective. 

We  will  take  you  through  the  jurisprudential  evolution  of  this  Rule,  which  will  help  you  to 
understand  its  underlying  principals.  The  debates  continue  to  this  day  and  we  may  be  adding 
cases  before  the  class.  This  Rule  is  also  under  close  scrutiny  of  the  Civil  Justice  Reform  project 
and  we  will  provide  you  with  an  update  of  its  status. 

Reading  for  February  28,  2007: 

Courts  of  Justice  Act,  sections  101  and  102 
Rules  of  Civil  Procedure:  Rule  40-45 
Casebook,  Volume  2 

7.  American  Cyanamid  Co.  v.  Ethicon 

8.  Yule  Inc.  v.  Atlantic  Pizza  Delight  Franchise 

9.  C-Cure  Chemical 

10.  Aetna  v.  Feigelman 

1 1 .  R.J.R.  MacDonald  v.  Canada  (A.  G.) 

12.  Guarantee  Co.  of  North  America  v.  Gordon  Capital  Corp. 

13.  Holmestead  and  Watson,  Ex  Parte  injunctions 

14.  U.S.A.  v.  Friedland 

15.  Robert  Half  Canada  Inc.  v.  Jeewan 
\6.Kanda  Tsushin  Kogyo  Co.  v.  Covely 

17.  Canpark  v.  Imperial  Parking 

18.  Ticketnet  v.  Air  Canada 

1 9.  Loxvrey  v.  The  Queen 

20.  Kaufman  v.  The  Leo  Baeck  Day  School 


Class  7  —  Wednesday ,  February  28,  2007 


Injunctions  and  Interim  Remedies 

Injunctions  are  the  most  powerful  remedy  in  the  Rules  of  Civil  Procedure.  The  result  of  the 
injunction  will  often  determine  the  entire  case.  As  the  law  respecting  injunctions  is  mostly 
caselaw,  we  will  look  at  the  seminal  cases  in  the  area. 

There  are  also  exceptions  to  the  general  rules  of  injunctions  that  have  been  developed.  We  will 
alert  you  to  these  exceptions.  While  we  will  not  deal  with  these  in  as  much  detail  as  a  full 
course,  we  will  let  you  know  the  basic  principals  so  that  you  will  be  able  to  identify  when  an 
injunction  is  an  appropriate  remedy. 

We  will  also  cover  other  interim  remedies  provided  by  the  Rules,  such  as  the  appointment  of  a 
receiver  (Rule  41),  certificates  of  pending  litigation  (Rule  42),  interpleader  (Rule  43),  the  interim 
recovery  of  personal  property  (Rule  44),  and  interim  preservation  of  property  (Rule  45). 

Reading  for  Next  Week: 

Rules  of  Civil  Procedure:  46-53,  56-58,  59-60 

Courts  of  Justice  Act,  sections  127-131 
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Class  8  -  Wednesday ,  March  7,  2006 

Pretrial  and  Trial 

The  class  will  cover  a  checklist  of  pre-trial  and  trial  considerations.  We  will  cover  the  rules 
relating  to  costs,  offers  to  settle,  settlement  conferences,  requests  to  admit,  experts  and  expert 
reports,  locating  and  preparing  witnesses,  disclosure  requirements  with  regard  to  witnesses  and 
expected  testimony,  use  of  transcripts  at  trial,  joint  document  briefs,  summaries  and  chronologies 
for  trial  judge  and  the  use  of  technology  at  trial. 

Many  of  these  issues  are  strategic  and  have  significant  professional  and  ethical  components.  We 
will  review  some  of  the  hard  questions. 

Reading  for  next  Two  Weeks: 

Rules  of  Civil  Procedure:  61-63 

Courts  of  Justice  Act,  sections  6-7,  19-21,  110,  119,  132-134 
Casebook,  Volume  3 
For  March  14,  2006: 

1 .  Hendrickson  v.  Kallio  (Final  v.  Interlocutory) 

2.  Laurentian  Plaza  (Final  v.  Interlocutory) 

3.  Buck  Bros.  v.  Frontenac  Building  (Final  v.  Interlocutory) 

4.  Schmerchanski  v.  Lewis  (Final  v.  Interlocutory) 

5.  S(R)  v.  H(R)  (Final  v.  Interlocutory) 

6.  Schiowitz  v.  IOS  (Final  v.  Interlocutory) 

7.  M.J.  Jones  v.  Kingsway  General  Insurance  (Final  v.  Interlocutory) 

8.  Paul  Perell,  The  Standard  of  Appellate  Review 

For  March  21,  2006: 

9.  Housen  v.  Nikolais en  (Standard  of  Review) 

10.  Pelech  v.  Pelech  (Matters  of  Discretion) 

1 1 .  CNR  v.  Bell  (Question  of  Law) 

12.  Canadian  Lift  Truck  v.  MNR  (Question  of  Law) 

13.  R.  v.  Morin  (Question  of  Law) 

14.  Stein  v.  “Kathy  K.  ”  (Question  of  Fact) 

15.  Re  Equity  Waste  Management  (Written  Record) 

16.  Woelkv.  Halvorson  ( Damages) 

17.  Nance  v.  BC  Electric  (Damages) 

18.  Bank  of  Nova  Scotia  v.  Liberty  Mutual  (Decision  of  a  Master) 
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Classes  9  and  10  -  Wednesday,  March  14,  2007  and  March  21,  2007 

Appeals 

When  can  you  appeal  the  decision  of  a  lower  court?  Canadian  courts  have  developed 
jurisprudence  that  acts  as  a  “gate”  to  limit  the  number  of  appeals.  What  are  these  restrictions  and 
why  have  they  developed? 

In  these  classes,  we  will  look  at  the  history  and  future  of  and  policies  relating  to  appeals  in  civil 
cases. 

One  of  the  trickiest  parts  of  the  determination  of  an  appeal  is  distinguishing  between  final  and 
interlocutory  orders:  the  determination  of  this  issue  dictates  the  appeal  rights  and  processes. 

Once  you  know  which  court  you  should  be  appearing  in,  what  is  the  standard  of  review  -  when 
can  an  appeal  judge  reverse  the  judgment  of  the  lower  court?  Here  we  see  an  interesting 
balancing  act  between  justice  and  correcting  the  law  with  judicial  deference  for  the  lower  courts 
and  considerations  of  efficient  court  functioning. 


Class  11  -  Wednesday ,  March  28,  2007 

Review  and  Summary  -  Open  discussion 


